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THEODORE AUSTIN, Appellee 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

The jurisdiction of the District Court was founded upon 
Title 18, Section 44, of the District of Columbia Code, and 
this Court’s jurisdiction is founded on Title 18, Section 25 
of the District of Columbia Code. Judgment below was 
entered June 11,1941. Notation of appeal to this Court was 
made June 27,1941. 
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STATEMENT OF CASE. 

The plaintiffs below, as husband and wife, sued the defen¬ 
dant in the District Court of the United States for the Dis¬ 
trict of Columbia, for damai*es resultiii”; to Helen II. ^fc- 
Kenna on, to wit, March 16, 1939, because of the ne.uliiicnce 
of the defendant in the operation of an automobile which 
collided with a taxicab in which the plaintiff, Helen H. Mc¬ 
Kenna, was a passenger. The Answer of the defendant 
denied the allegations of the Coin])laint (A])pellant’s 
ap})endix 3). It further alleged that the taxicab in 
which the i)laintitY, Helen H. McKenna, was a pas¬ 
senger, and which was owned by the Independent Taxi 
Owners Association, was negligent and that such negli¬ 
gence was the cause of the collision in which the plaintiff 
was injured. The defendant also maintained that the plain¬ 
tiffs had executed a “release’’ to the Independent Taxi Own¬ 
ers Association, which was a bar to the instant case. There¬ 
after, the defendant tiled a Motion for Summary Judgment 
foi* the reason that the instrument executed by the plain¬ 
tiffs on the 14th day of December, 1940, and attached to the 
Motion for Summary Judgment, released a joint tort-feasor, 
thereby releasing the defendant as a matter of law. The 
defendant alleged in his Motion for Summary Judgment 
that no genuine issue of any material fact existed (Appel¬ 
lant’s appendix 5). The plaintiffs, in their answer to the 
^lotion for Summary Judgment, alleged there was a gen¬ 
uine issue of a material fact, and maintained that the in¬ 
strument was a “covenant not to sue”. The Court on May 
31,1941, entered a written opinion which stated, inter alia: 

“This matter is now before the Court on a motion by 
I the defendant for summaiy judgment against the plain¬ 
tiffs, because the release of a joint tort-feasor releases 
the defendant as a matter of law. It is hisisted hy the 
plaintiffs that the document executed hy them was a 
' covenant not to sue, expressly showing their intention 
' to reserve any right of action which they had agaimt 
the defendant. There can he no douht that such ivas the 
' intentio7i of the plamtiffs (italics ours); nor, however, 
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is there any doubt that the instrument constituted a full 
and complete release of the joint tort-feasors, Indepen¬ 
dent Taxi Owmers Association and William L. Driscoll, 
The princii)le of law is settled in this jurisdiction that 
the release of a joint tort-feasor from liability ipso facto 
releases other tort-feasors. Kaplowifz v. Kay, 63 App. 
D. C. ITS, 70 Fed. (2d) 782.” (Appellants appendix 
8 .) 

Judirment was entered on June 11, 1941, on the court’s 
rulin" and an appeal noted to this court on June 27, 1941. 

Appellants maintain that the trial court erred in entering 
a summary judgment. It also erred in holding that the in¬ 
strument which appellants maintain to be a covenant not to 
sue was a release of a joint tort-feasor and thereby released 
the instant defendant. Appellants maintain that the in¬ 
strument was a covenant not to sue and nothing else and 
that a summary judgment deprived the appellants of the 
right to show not only by the instrument itself, but by the 
testimony of the parties to the instrument (not the appel¬ 
lee), the nature and character of the instrument. In addi¬ 
tion, neither the Complaint nor the Answer which was the 
entire record before the Court alleged that the appellee was 
a joint tort-feasor. The Complaint alleges that the appel- 
laTit Helen H. McKenna was injured as a result of the negli¬ 
gence of the appellee. The appellee states that she was in¬ 
jured as a result of the negligence of the Independent Taxi 
Owners Association. Xothing before the Court indicated 
that the defendant was a joint tort-feasor. 

RULE INVOLVED. 

Judgment below was entered pursuant to Rule 56 B of 
the Federal Rules of Civil Procedure. 

STATEMENT OF POINTS. 

The appellants rely upon the following points in praying 
for reversal. 



4 


I. 

The Court below erred in irrantinii; suniinary jiidgnieiit to 
the a})})ellee for tlie reas^on that it was not sued as a joint 
tort-feasor. Therefore, a trial was necessary to determine 
whether it was such, or an independent and concurring tort¬ 
feasor. If the latter should be determined to be the fact, 
whether the instrument was a “covenant not to sue” or a 
“release" summary judgment should not have been entered. 
Trial or i)roof, consonant with Rule 56, was necessaiy to 
ascertain whether the appellee was either a joint tort-feasor 
or an independent and concurring tort-feasor before any 
ruling should be made as to whether the instrument was “a 
covenant not to sue” or a “release”. 

II. 

The Court below erred in holding summarilv as a matter 
of law that the instrument dated December 14, 1940, was a 
release instead of a covenant not to sue. 

III. 

The Court below erred in holding summarily as a matter 
of law that the intention of the parties to the instrument 
executed December 14, 1940, could not be ascertained in 
order to determine whether the instrument was a release 
or a covenant not to sue. 

' SUMMARY OP ARGUMENT. 

I. 

The appellants submit that ev’en should the Court find 
the instrument to be a release, the law that the release of 
one joint tort-feasor releases all is inapplicable for the rea¬ 
son that the pleadings below indicate that the appellants 
relied upon the negligence of the a])pellee alone to recover. 
Whether the tort-feasors be joint or independent and con¬ 
curring the appellants were only entitled to receiv'c compen- 
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sation for the iiijuiy sustained and the funds received from 
the Independent Taxi Owners Association would operate to 
reduce pro tanta the total damages that the appellants were 
entitled to recover. 


II. 

The appellants maintain that the instrument was a cove¬ 
nant not to sue. The Court below erred in construing it to 
be a release contrary to the intention of the parties. 

III. 

If the instrument is ambiguous the intention of the parties 
to the instrument must be ascertained in order to deter¬ 
mine its scope. 

ARGUMENT. 

I. 

The Status of the Appellee as a Joint or Independent Tort 
Feasor Should Have Been Determined Before an Inter¬ 
pretation of the Instrument Was Made. 

Even assuming for the purpose of argument that the in- 
strumeTit construed was a release, the Court below should 
not have granted a summary judgment for the reason that 
the complaint prays for damages which resulted to the ap¬ 
pellants by reason of the negligence of the appellee alone. 
The answer of the appellee alleges that the damages result¬ 
ing to the apijellants were caused by the negligence of a 
taxicab in which the appellant Helen H. McKenna was a 
passenger and which was owned and operated by the Inde¬ 
pendent Taxi Owners Association and William Driscoll 
(appellants appendix 3). The answer also claims payment 
by the Independent Taxi Owners Association of a certain 
sum by the Independent Taxi Owners Association to the 
appellants in full accord and satisfaction of the injury. 
There was nothing before the Court below to indicate that 
appellee was a joint tort-feasor. A determination by the 
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Court upon hearing’ all the facts was necessary to ascer¬ 
tain : 

(a) AVas the appellee a joint tort-feasor or an indepen¬ 
dent and concurring tort-feasor? 

(b) If the former, was the instruiiient upon which sum¬ 
mary judgment was granted a ‘‘release” or a “cove¬ 
nant not to sue”? 

(c) To determine the character of the instrument it 
should have been examined in the light of the sur- 

I rounding circumstances and the intention of the par¬ 
ties. 

In the case of Tliiski/ Hefinhifj Compainj v. Barjics. 119 
Fedl (2d) 715, (C. C. A. 9, 1941), a suit for damages for 
wrongful death was instituted. A verdict in favor of the 
plaintiff was returned. The case is analogous to the instant 
case. There, Barnes, a motorman, operated a motor coach 
of the Union Pacific Railroad Company. lie was killed in 
a collision between the motor coach he was operating and 
a gasoline truck o])eratcd by appellant. The complaint al¬ 
leged that the truck was negligently driven by the defen¬ 
dant. The answer maintained the negligence of the dece¬ 
dent in oi)erating the coach of the railroad com])any and 
the failure of the U. P. Ry. Co. to provide a safe crossing. 
A covenant not to sue was executed by Barnes’ administra¬ 
trix to the railroad company. The instrument alleged that 
in consideration of $3500.00 the administratrix did “cove- 
ant and agree” that no suit or other litigation for damages 
for the death of Barnes would be instituted against the 
railroad company or its emidoyees within the contempla¬ 
tion of the Federal Employers’ Liability Act. It was ar¬ 
gued that the contract must be construed as a release and 
that the railroad company was a joint tort-feasor; and that 
since the release of one joint tort-feasor releases all, the 
contract was a bar to the present suit. The Court said: 

i “AVe think it unnecessary to consider whether the 
contract is a release; for the purpose of the decision we 
may assume that it is. But plainly appellant and the 
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railroad company were not joint tort-feasors. Assum¬ 
ing? that the latter was negligent in failing to provide a 
safe crossing, its negligence was an independent and 
concurrent tiling. Between appellant and the railroad 
there was no concert of action, common design or duty, 
joint enterprise, or other relationship such as would 
make them joint tort-feasors. Young v. Anderson, 33 
Idaho 522, 196 P. 193, 50 A. L. R. 1056; Bunker Hill <& 
Sullivan M. <& C. Co. v. Polak, 9 Cir., 7 F. 2d 583. See 
25 Cal. L. Rev. 413, 429, 430; 24 Cal. L. Rev. 891, 892, 
893. Where the independent tortious acts of two per¬ 
sons combine to produce an injury indivisible in its 
nature, either tort-feasor may be held for the entire 
damage—not because he is responsible for the act of 
the other, but because his owm act is regarded in law as 
a cause of the injury. Miller v. Union Pacific R. Co., 
290 U. S. 227, 54 *S. Ct. 172, 78 L. Ed. 285; Washington 
£ G. R. Co. V. Ilickeg, 166 U. S. 521, 17 S. Ct. 661, 41 
L. Ed. 1101; Cordiner v. Los Angeles Traction Co., 5 
Cal. App. 400, 91 P. 436; The Koursk, (1924) P. 140, 
40 T. L. R. 399, 131 L. R. 700; Restatement, Torts, 
vol. 2, § 430, Comment’d; 19 Cal. L. Rev. 630; 25 Cal. L. 
Rev. 413, 432; 24 Col. L. Rev. 891; 21 Minn. L. Rev. 616. 
In the case of such independent concurring torts the 
release of one wrongdoer does not release the other. 
Young v. Anderson, supra, and cases there cited.” 

II. 

The Court Below Should Have Determined the Instrument 
to be a Covenant Not to Sue. 

By the great weight of authority, the instant instrument 
should be construed as a covenant not to sue and not a 
release. The appellants admit that they executed the in¬ 
strument dated December 14, 1940, attached to the motion 
for summary judgment, but maintain that that instrument 
was a covenant not to sue. 

The law that a covenant not to sue one of two or more 
joint tort-feasors does not discharge the remaining tort¬ 
feasors is so well settled that counsel for the appellants 
invite the Court’s attention to a note contained in 50 A. L. R. 
1081, wherein the annotator says: 
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“By the great weight of authority a covenant not to 
sue one joint tort feasor is held not to amount to a re¬ 
lease, and therefore such an agreement is held not to 
discharge the other tort feasors;” citing Federal cases 
and cases from Arkansas, Illinois, Indiana, Iowa, Ken¬ 
tucky, Massachusetts, Minnesota, Mississippi, Mis¬ 
souri, Xew Hampshire, New York, North Carolina, 
Ohio, Oklahoma, Tennessee, Wisconsin and Wyoming. 

It is' true that an unequivocal release does discharge the 
remaining joint tort-feasors. However, it must be remem¬ 
bered that herein, where summaiw judgment was given, the 
defendants were not joint tort-feasors, but independent, al¬ 
though concurring tort-feasors. Notwithstanding all this, 
it seems to counsel for the appellants that an examination 
of the instrument plainly indicates that it is a covenant not 
to sue. It reserves the right of action against all others. 
It recites that it shall not be deemed a release against all 
others. It contains no provision for a release. It does re¬ 
cite the instrument 

“is intended to be and is a complete discharge of any 
and all liability on behalf of the said Independent Taxi 
Owners Association,” etc. 

The pertinent question of fact and law, that is, the deter¬ 
mination whether this instrument is a complete release of a 
joint tort-feasor, a covenant not to sue a joint tort-feasor, 
or a release to an independent, concurring tort-feasor, 
should not have been detennined by summary judgment. 
Wemmst detennine the intent of the parties at the time 
thev executed the instrument. It is thoroughlv settled bv 
the overwhelming weight of authority that an instrument 
such as this is a covenant not to sue and not a release. We 
invite the Court’s attention to the case of Carey v. Bilbey, 
129 Fed. 203 (C. C. A. 8th). The Court after stating the 
rule of law that the release of one joint tort-feasor releases 
all, said: 

“Sometimes, however, as in the case in hand, a re¬ 
lease executed in favor of one wrongdoer is accompa- 
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nied with the reservation of the ri 2 :ht to sue others who 
were jointly eoncorned in the wronii:, and in such cases 
the (luestion has frequently arisen, how shall such an 
instrument be interpreted? Shall the reservation of 
the riiifht to sue others be ignored, and the instrument 
treated as raising a conclusive presumption that full 
compensation for the wrong has been made, as though 
it were a technical release under seal, or shall the res¬ 
ervation of the right to sue others be taken to mean 
that full compensation has not been received by the in¬ 
jured party, and that he merely intended to agree with 
the released party not to pursue him further, but with¬ 
out releasing his cause of action against the other 
wrongdoers, or admitting that he has received full com¬ 
pensation for the injury? "With reference to this ques¬ 
tion the authorities are not in accord. Some courts are 
disposed to hold, and have held, that when such an in¬ 
strument contains apt words releasing one of the joint 
wrongdoers, it operates to release all, and that any 
clause inserted therein reserving a right to sue others 
after one has been released is repugnant to the release, 
in that it defeats or attenqhs to defeat, the natural legal 
etfect of the instrument; and that it should therefore be 
ignored. McBride v. Scott ct at., 132 Mich. 176, 93 N. W. 
243, 61 L. R. A. 445; Abb v. Northern Pacific By. Co., 28 
Wash. 428, 68 Pac. 954, 58 L. R. A. 293, and cases there 
cited. Other courts hold, however, that such an instru¬ 
ment should be given effect according to the obvious 
intent of the person executing it, and that it should not 
be treated as a technical release operating to destroy his 
cause of action as against all of the joint tort feasors, 
but rather as a covenant not to sue the ])arty in whose 
favor the instrument runs. Gilbert v. French, 173 N. Y. 
455, 66 N. E. 133, 61 L. R. A. 807; Matthews v. Chic¬ 
opee Mfg. Co., 3 llob. 712; Ellis v. Esson, 50 Wis. 138, 
6 N. W. 518, 36 Am. Rep. 830; Hood v. Howard, 124 
N. Y. 1, 16, 26 N. E. 331; Sloan v. TJerriek, 49 Vt. 327; 
McCrillis v. Ilan-es, 38 Me. 566; Miller v. Beck, (Iowa) 
79 N. W. 344; Price y. Barker, 4 El. & Bl. 760, 776, 777. 

“We are of opinion that the doctrine enunciated in 
the cases last cited is supported by the greater weight 
of authority, and is founded upon the better reasons. 
It has the merit of giving effect to the intention of the 
party who executes such an instrument, which should 
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'always be done when the intention is manifest and it 
can be i>;iven effect without violatinsj any rule of law, 
morals, or public policy. Besides, we are not aware of 
any sufficient reason which should preclude a person 
who has sustained an injury through the wrongful act 
of several persons from ajyreeing with one of the wrong¬ 
doers, who desires to avoid litigation, to accept such 
sum by way of partial compensation for the injury as 
lie niav be willing to pay, and to discharge him from 
further liability without releasing his cause of action 
as against the other wrongdoers. The law favors com¬ 
promises generally, and it is not perceived that an ar¬ 
rangement of the kind last mentioned should be re¬ 
garded with disfavor. The release which was read in 
evidence in the case at bar plainly shows that the sum 
' paid by Hysham was not accepted by the plaintiffs as 
full coinpeiisation for the injuiw; and that they had no 
intention of releasing tlieir cause of action as against 
I Carey. Why, then, should it be given an effect contrary’ 
to the intent of the one who executed it? We perceive 
no adequate reason for giving it such effect, and accord- 
imrlv airree with the lower court that it did not release 
CareyC’ 

Again, in the case of Berry v. Pullman Company, 249 Fed. 
816; (C. C. A. 5th), the plaintiff claimed injuries while a 
passenger in a Pullman car which was being operated over 
the tracks of the St. Louis & San Francisco Railroad. She 
settled her claim against the railroad for $1,000.00, and then 
instituted suit against the Pullman Company. The ques¬ 
tion before the Court was whether the instrument executed 
by plaintiff in settlement of her claim against the railroad 
was a release. The Pullman Company pleaded that the in¬ 
strument in question was a release and that the release of 
one joint tort feasor releases all, to which plea plaintiff de¬ 
murred. The demurrer being overruled, and plaintiff de¬ 
clining to plead further, judgment was entered dismissing 
plaintiff’s case and this appeal was prosecuted. The instru¬ 
ment provided: 

“Now% therefore, in consideration of the sum of one 
thousand dollars ($1,000.00), to us this day paid by 
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James W. Lusk, AV. C. Xixoii, AV. B. Biddle, receivers, 
St. Louis & San Francisco Railroad, we hereby cove¬ 
nant and ajyree not to sue or prosecute any suit, action 
at law or bill in chancery, ajrainst the said railroad re¬ 
ceivers, or their employes, to recover damages for and 
on account of the accident and injury aforesaid, but in 
so doing distinctly and expressly reserve unto ourselves 
any and all rights of action we may have against the 
Pullman Company, to recover damages for said acci¬ 
dent and injuries, this instrument not being executed in 
full settlement of our entire cause of action for the said 
accident and injuries, but being a mere quitclaim and 
covenant not to sue, so far as it may relate to any in¬ 
terest of the said receivers and railroad, but not apply¬ 
ing in any sense to any cause of action we may have 
against the Pullman Company, or the employes* of the 
Pullman Company.” 

The Circuit Court of Appeals for the Fifth Circuit in re¬ 
versing the lower Court said at page 821: 

“AA’hile we concede that the authorities on this sub¬ 
ject are not harmonious, yet we think the weight of au¬ 
thority, at all events the authorities which we are dis¬ 
posed to recognize as sound, treat a covenant not to 
sue, such as that given in this case, as a mere agree¬ 
ment to release the one joint tort-feasor by whom the 
settlement is made, and not as a release of the cause of 
action, leaving the other joint tort-feasors liable to the 
person injured. It is always understod and in all these 
cases it is held that the joint wrongdoer against whom 
the suit was brought, when such a"settlement with an¬ 
other wrongdoer has been made as pleaded, is entitled, 
pro tanto, to the amount received in settlement by the 
plaintiff injured as a credit on any liability which may 
be found to exist against the one sued.” 

In the case of Greenhalch v. Shell Oil Company, 78 Fed. 
(2d) 942, the Circuit Court of Appeals for the Tenth Cir¬ 
cuit, after commenting on the fact that authorities on this 
question are not in complete accord, said: 

“Other jurisdictions adhere to what we conceive to be 
the better rule, that if the release affirmatively dis- 



12 


closes ail intent not to release other joint tort-feasors, 
and if full compensation has not been receiv’ed, such 
'others are not thereby released from liability for un¬ 
compensated dama<re resulting: from their wronji:; the 
form in which the release is drawn (a covenant not to 
sue) should not be conclusive ipion the (luestion of in¬ 
tent. The Eiiilith Circuit Court of Appeals met this 
«piestion years aiiO, the court then consisting: of Judices 
Sanborn, Thayer and Hock. Carey v. BUhy, 129 Fed. 
203, 200. After statinu' the two rules then and now ex- 
istinjr, that court adhered io fhc ruJe to which we now 
snbtirrihe:'^ The Court then quoted further from 
Carey v. Bilhy, supra. 

In Mahaffey v. Glover, 184 Ark. 1159, 45 S. W. (2d) 521, 
plaintiff was an invited guest in an automobile which collided 
with a truck. She gave the owner of the truck an instrument 
reciting that in consideration of a sum paid by the owner of 
the‘ truck, plaintiff released him from any and all claims or 
demands for damages on account of the collision, and that 
it was further understood and agreed that the acceptance 
of the consideration would not in any way o])erate as an ac¬ 
cord and satisfaction of any claim which plaintiff might 
have against the o])erator of the automobile in which plain¬ 
tiff was riding at the time of the collision. The Court con¬ 
strued the instrument not as a release in fact, but onlv a 
covenant not to sue. 

In the case of Smith v. Diode Pai'k d; A wusement Co., 128 
Tenn. 112, 157 S, W. 900, it was held: 

' “A number of courts bold that a release which shows 
that it is not intended to evidence a settlement of the 
plaintiff's entire demand based on a tort, but reserv’cs 
the right to pursue one or more of the joint wrongdoers 
' for the balance, is not to be treated as a release of all, 

' but as a covenant not to sue, with result of nonrelease 
of such other or others,” (citing cases) and then pro¬ 
ceeds: “The reasons advanced in support of these de¬ 
cisions are that the rule gives effect to the intention of 
the parties executing the instrument, without violating 
any rule of morals or public policy, and that it tends to 
encourage compromises, which the law favors.” 
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The Court below relied upon Kaplowitz v. Kay, 63 App. 
D. C. 178; 70 Fed. (2d) 782, to preclude it from ascertaining 
the intention of the parties. However, this Court in deter¬ 
mining Kaplowitz V. Kay, supra, had no qeustion as to the 
interpretation of the instrument. There, a release only was 
involved. It was merely a reiteration of the doctrine that 
the release of one joint tort-feasor releases all. 

Appellants submit that the primary rule governing inter¬ 
pretation of instruments is to ascertain the true intent of 
the parties and to give effect thereto after that intent has 
been determined. The instrument here in issue indicates on 
its face that it was a covenant not to sue. It recited: 

“They covenant and agree to and with the said Inde¬ 
pendent Taxi Owners Association and William L. Dris¬ 
coll that they would not commence, maintain or prose¬ 
cute any action at law or otherwise * * 

The instrument further recited that: 

“It is not maintained as and shall not be deemed a re¬ 
lease of any cause of action that the undersigned may 
have against Theodore Austin and Hezekiah Austin, 
but is intended to be and is a complete discharge of any 
and all liability on behalf of the said Independent Taxi 
Owners Association and William L. Driscoll.” 

The true character of the instrument is not to be deter¬ 
mined by an isolated phrase in the instrument but by an 
interpretation of the entire instrument. Its true intent and 
purposes must be determined from the entire instrument 
and not a line or two thereof. 

Public policy favors compromise. The law favors cove¬ 
nants not to sue. It abhors destruction of rights upon 
purely technical interpretations made of instruments con¬ 
trary to the true intent of the parties. Encouragement 
should not be given to interpretation such as that announced 

bv the Court below. 

* 

Appellants believe that Kaplowitz v. Kay, supra, is au¬ 
thority for the rule that parol evidence may be used to ex- 
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plain a latent ambiixuity in an instrument. It expressly 
recoirnizes and approves the rule. It quoted with ap])roval 
Farmers Savings Bank v. Aldrich^ 153 Iowa, 144, 133 X. AV. 
3S3. In that ease the Iowa Court said: 

“Tliere is some question amonp: counsel as to whether 
the effect of this settlement is to be determined solely 
by the language used in the receipt, or by the intention 
of the ])arties as disclosed by parol evidence. On this 
point we easily reach the conclusion that the intent of 
the ])arties should govern. A receipt is not a contract, 
and other evidence is always admissible to show what 
was its purpose. 

‘^Wifh reference to the application of the rule that 
the, release of one joint tort-feasor extinguishes the lia- 
bilitg of others, the Courts have alirags looked to see 
hvhat the purpose of the parties really teas, as indicated 
not only by the language of the release, hut also by the 
character of the negotiations, preserving, of course, the 
rule that parol evidence is not admissible to vary the 
^terms of a written contract. The instrument above set 
I out does not ])urport to be a contract, but only a receipt 
and although it states the terms upon which the settle¬ 
ment was made, we think that other evidence as to the 
' intention of the parties was admissible.” (Italics ours) 

There is an extensive and pertinent annotation in 50 
A. L. R. 1072, wherein it is said: 

“It will be observed that in the preceding subdivision 
I considerable authority was cited to the effect that a 
' release of one joint tort-feasor discharged all, although 
the injured party expressly reseiwed his rights against 
! the remaining tort-feasors; other cases, however, give 
effect to the intention of the parties to the release, and 
hold that, if an intention not to release the other joint 
tort-feasors does appear, they are not released, if the 
amount received as consideration for the release is not 
full compensation for the injury. 

' United States. — Carey v. Bilbif. (1904) 63 C. C. A. 361, 
129 Fed. 203. 

Kansas. — Edens v. Fletcher, (1908) 79 Kan. 139, 19 
L. R. A. (N. S.) 618, 98 Pac. 784. 
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Nebraska. — Fitzgerald v. Union Stock Yards Co., 
(1911) 89 Neb. 393, 33 L. R. A. (N. S.) 983, 131 
N. W. 612; Hauth v. Saynbo, (1916) 100 Neb. 160, 
158 N. AV. 1036; Tankersley v. Lincoln Traction Co., 
(1917) 101 Nei). 578, 163 N. AV. S50; Mcnkiiuf v. 
Larson, (1824) 112 Neb. 479, 199 N. W. 823. 

New York. —Walsh v. New York C. <C‘ II. R. R. Co., 
(1912) 204 N. y. 58, 37 L. R. A. (N. S.) 1137, 97 
N. E. 408. 

Ohio. — Poehl v. Cincinnati Traetion Co., (1925) 20 Ohio 
App. 148, 151 N. E. 806. 

Oklahoma. — Tulsa v. McIntosh, (1923) 90 Okla. 50, 215 
Pac. 624. 

Texas. — El Paso S S. R. Co. v. Darr. (1906) (Tex. Civ. 
App.) 93 S. W. 166; St. Louis, I. M. c0 S. R. Co. v. 
Bass, (1911) (Tex. Civ. App.), 140 S. AV. 860; J. 
Rosenbaum Grain Co. v. Mitchell, (1911) (Tex. (Tiv. 
App.), 142 S. AV. 121; Atchison, T. <£: S. F. R. Co. v. 
Classin, (1911) (Tex. Civ. App.), 134 S. W. 358. 
West Virginia. —Bloss v. Ply male, (1869 ) 3 W. Va. 393, 
100 Am. Dec. 752. 

Wisconsin. —Ellis v. Esson, (1880) 50 Wis. 138, 36 Am. 
Rep. 830, 6 N. W. 518; Kropidlowski v. Pfister d V. 
Leather Co., (1912) 149 Wis. 421, 39 L. R. A. (N. S.) 
509, 135 N. W. 839. 

In 66 A. L. R. 209, it is stated: 

“In the precedin" subdivision, authority was cited 
to the effect that a release of one joint tort-feasor dis¬ 
charges all, although the injured party expressly re¬ 
serves his rights against the remaining tort-feasors. It 
is apparent, however, from the later decisions that the 
prevailing tendency on the part of the courts is to give 
effect to the intention of the parties to the release, and 
the following cases hold that, if an intention not to re¬ 
lease the other joint tort-feasors does appear, they are 
not released if the amount received as consideration 
for the release is not full compensation for the injury: 

Alabama. —Steenhuis v. Holland, (1927) 217 Ala. 105, 
115 So. 2. 

Kentucky. —Standard Sanitary Mfg. Co. v. Brian, 
(1928) 224 Ky. 419, 6 S. W. (2d) 491. 
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New Hampshire. — Masterson v. Berlin Street R. Co., 
(1927) 83 N. H. 190,146 Atl. 714. 

New York. — Ammerman v. Utilities Oil Corp., (1928) 
222 App. Div. 481, 226 N. Y. S. 673. 

Ohio. — Schwidt v. Austin, (1927) 26 Ohio App. 240,159 
N. E. 850. 

Oklahoma — Cain v. Quannah Light S Ice Co., (1928) 
131 Okla. 25, 267 Pac. 641. 

Texas. — Thomas v. Pugh, (1928) (Tex. Civ. App.) 6 
S. W. (2d) 202.’’ 

Again in 104 A. L. R. 852: 

! “There appears to have been an increasing tendency 
'in the later cases to give effect to the actual intention 
of the parties so far as possible; particularly where 
rights against others than the parties to whom the re¬ 
leases were given have been reserved, or the payments 
made are regarded as not fully compensating the in¬ 
juries.^’ 

The annotator cites the following cases: 

“United States. — The Ross Goddinqton, (1924) D. C. 40 
F. (2d) 280 (reversing 1925; C. C. A. 2d) 6 F. (2d) 
191; Greenhalch v. Shell Oil Co., (1935) (C. C. A. 
10th) 78 F. (2d) 942. 

Arkansas. — Mahajfey v. Glover, (1932) 184 Ark. 1159, 

, 45 S. IV. (2d) 521. 

California. —See Kincheloe v. Retail Credit Co., 4 Cal. 
(2d) 21, 46 P. (2d) 971. 

Illinois. — Reams v. Janoski, (1932) 268 Ill. App. 8. 
Louisiana. — Laundry v. Neiv Orleans Pub. Service, 
(1933) 177 La. 105,147 So. 698. 

Mississippi. — Gulf Ref. Co. v. Ferrell, (1933) 165 Miss. 
296, 147 So. 476. 

Montana. — Black v. Martin, (1930) 88 Mont. 256, 292 
P. 577. 

New Hampshire. — Colby v. Walker, 86 N. H. 568, 171 
A. 774. 

'Ohio. — Henry v. Peck, H. S P. Co., (1930) 36 Ohio App. 
276,173 N. E. 31. 

Oregon. — Keadie v. Padden, (1933) 143 Or. 350, 20 P. 
(2d) 403, rehearing denied with opinion in (1933) 
143 Or. 362; 22 P. (2d) 892. 
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Rhode Island.— Ligero v. Martins, (1933) 53 R. 1. 514, 
167 A. 112. 

Texas.— Pearce v. Ilalluni, (1930) (Tex. Civ. App.) 30 
S. W. (2d) 399.” 

Counsels’ examination of the aforementioned authorities 
indicates that the case of Black v. Martin, 88 Mont. 256, 292 
P. 577, is particularly pertinent. We e.^pecially invite the 
attention of the Court to the facts of that case as compared 
with the instant case, tojyether with the very learned and 
able discussion by the Court of the point herein involved. 
The opinion of the Court cites many cases, textwriters, law 
review articles, and other authorities. We believe it will be 
most helpful to the Court in cominjr to a conclusion in this 
case. 

The latest annotation is in 124 A. L. R. 1306, which re¬ 
cites : 

“as sho'WTi in previous annotations, in some cases the 
courts have taken the view that the effect of a release 
of one joint tort-feasor ujjon the liability of other joint 
tort-feasors depends upon the intent of the parties mak- 
injj: the settlement, so that where the release expressly 
reserves rights against other tort-feasors, or the con¬ 
sideration for the settlement does not adequately com¬ 
pensate the injured party, it may be construed as not 
releasinjT other joint tort-feasors. As supporting this 
view, see the following more recent cases: Cowles v. 
Independent Elevator Co., (1937) 22 Cal. App. (2d) 
109, 70 P. (2d) 711; Armieri v. St. Joseph’s Hospital 
(1936) 159 Misc. 563, 288 N. Y. S. 483; Bossong v. 
Muhleman, (1938) 254 App. Div. 738, 3 N. Y. S. (2d) 
992; Safetv Cab. Co. v. Fair, (1937) 181 Okla. 264, 74 
P. (2d) 607.” 

The instrument herein involved clearly indicates that the 
plaintiffs did not intend to release their claims. It expressly 
reseiwed their rights against the present defendant. In 
Bossong v. Muhleman, (1938) 3 N. Y. S. (2d) 992, the Court 
said: 
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“There is evident intention on the part of the plain¬ 
tiff to reserve a cause of action ap:ainst the owner of 
the car, and the fact that a mistake was made in naming 
the owner seems unimportant. In reserving rights 
against others liable, it is the intention that controls, 
and the release constitutes merely a covenant not to 
sue.” 

Appellants submit that a genuine issue of a material fact 
existed thereby precluding the Court from entering a sum¬ 
mary judginent. Trial of the issues herein would not have 
been a useless form. The appellants’ position is that the 
instrument executed by them was in fact a covenant not to 
sue and not a release. If the instrument is ambiguous, the 
intention of the parties at the time it was executed should 
determine its nature and character. It would have been 
for the Court upon a hearing of nil flir facts to ascertain: 

(a) Whether the instrument was a covenant not to sue 
or a release of a joint tort-feasor; 

(b) Whether upon the pleadings and proof, the defen¬ 
dant was an independent and concurring tort-feasor 
or a joint tort-feasor; 

(c) Even if the Court should find that the defendant was 
a joint tort-feasor with the party to whom a cove¬ 
nant or a release, whatever it may be, was given, the 
intention of the parties at the time they executed 
the instrument should prevail. 

If there is any question of fact a summary judgment 
should not be given. See Dairy Enyiiiecrhig Corporation v. 
De Eaef Corporation (U. S. D. C. W. D. Mo.), iMarch 17, 
1941, Dept, of Just. Bui. 109; American Insurance Co. v. 
Gentile Brothers Company. 109 Fed. (2d) 732, (C. C. A. 5th 
1940); Whitaher v. Coleman, 115 Fed. (2d) 305, (C. C. A. 
5th, 1940); Schenley v. TT’wcowsw Corporation, 28 Fed. 
Supp. 635 (D. C. E. D. Wis. 1939); Wyant v. Crittenden, 
72 App. D. C. 163, 113 Fed (2d) 170 
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CONCLUSION. 

This Court in the case of Littell v. Evciihg Star, 120 Fed. 
(2d) 36, 73 App. D. C.-, said: 

“Where the intent is not clearly revealed by the ex¬ 
press terms of the agreement, the courts will look to 
evidence of surrounding eircumsatnces to deterwine 
what was in the minds of the contracting parties/’ 
(Italics ours) (cases cited.) 

In the instant case every indication in the instrument 
itself is that the parties did not intend to give a complete 
release. On the contrary, they reserved their cause of ac¬ 
tion against defendant. They intended the instrument to 
be a Covenant Not to Sue. 

It is respectfully sulnnitted the judgment below should be 
reversed. 

William E. Leahy, 

James F. Reilly, 

Eugene B. Sullivan, 

Attorneys for Appellants. 

821 15th Street, N. W., 
Washington, D. C., 
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PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
DESIGNATED BY APPELLANT. 

1 Complaint for Negligence 

(Collision of Taxicabs injuring Passenger) 

1. The claim for relief on behalf of each of the plaintiffs, 
Helen H. McKenna, and Royal T. McKenna, is for an 
amount in excess of $1,000.00 and therefore within the juris¬ 
diction of this Court. 

2. On March 16, 1939, the defendant, acting through his 
agent, servant and employee, negligently drove and oper¬ 
ated a taxicab in an easterly direction on S Street, North- 
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west, at and through the intersection of 24th Street, North¬ 
west, in the City of Washington, District of Columbia, at 
a fast and excessive rate of speed against a taxicab in which 
plaintitf Helen H. McKenna, was riding as a passenger 
in a southerly direction on said 24th Street, Northwest, 
when the defendant, through his agent, servant and ein- 
plotee, saw that the taxicab in which the plaintiff, Helen 
11. McKenna, was riding had already entered the inter¬ 
section and when he, the said defendant, through his 
agent, servant and employee, could further have stopped 
his cab by the exercise of reasonable care and prevented 
colliding with the cab in which the plaintiff, Helen H. Mc¬ 
Kenna, was riding. 

3. As a result the plaintiff, Helen H. McKenna, was 
hurled from the seat which she was occupying in said 
taxicab over and against the right door thereof, and then 
over to the left side of said cab. She suffered a severe 
blow to her right breast, which necessitated its removal 
on June 28, 1939. She suffered a sprain of the sacro-iliac 
joint of the back and was otherwise injured. She suffered 
great pain of body and mind and was confined to the hos¬ 
pital for several weeks and to her bed and home for sev¬ 
eral months. She has been and is prevented from attend¬ 
ing her usual and ordinary duties and is required to wear 

a brace for the low back and sacro-iliac areas. She 
2 I is required to receive diathermy and massage treat- 
' ments for her back twice a week. The injuries to her 
breast and back are permanent. 

4. The plaintiff. Royal T. McKenna, is the husband of 
the said Helen H. McKenna, and as a result of her injuries 
as aforesaid he was required to incur large expense for 
medical, surgical, hospital. X-ray and nursing treatment, 
and medicines in an effort to cure his said wdfe of her said 
injuries, as aforesaid, and he lost and will in the future 
lose the consortium and services of his said vdfe, all to 
his damage in the sum of Five Thousand ($5,000.00) Dol¬ 
lars. 


o 


5. AMiereforc the plaintiff, Helen 11. McKenna, de¬ 
mands judgment against tlie said defendant in the sum of 
Fifty Thousand ($50,000.00) Dollars, besides costs. 

6. Wherefore, the plaintiff. Royal T. McKenna, demands 
judgment against the said defendant in the sum of Five 
Thousand ($5,000.00) Dollars, besides costs. 

WILLIAM E. LEAHY 
EUGENE B. SULLIVAN 
Attonu'ys for Plaintiffs, 

821 15th Street, N. W., 
Washington, D. C. 

Jury Trial is demanded by plaintiffs. 

WILLIAM E. LEAHY 
EUGENE B. SULLIVAN 
Attys for Pifs. 

3 Answer 

First Defense 

The complaint fails to state a claim upon which relief 
can be granted. 

Second Defense 

The defendant denies each and every allegation in said 
complaint contained, and denies that any damage to i)lain- 
tiff was caused by any act or failure on the part of him, 
the defendant. 

Third Defense 

The defendant avers that on, to wit, March 16th, 1939, 
the taxicab of the defendant, operated by his agent, ser¬ 
vant and employee, was being driven in a careful, cautious, 
prudent, skillful and diligent manner in an easterly direc¬ 
tion on S Street, N. W., and was being then and there op¬ 
erated in a safe and proper way, with due regard to the 
rights of other persons and other vehicles then and there 
using the highway and facilities appurtenant thereto, and 
the defendant denies each and every other allegation of the 
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complaint contained, and avers the fact to be that at the 
time and place aforesaid, the taxicab of the defendant, 
driven by his agent, servant and employee as aforesaid, 
was being operated in an easterly direction on S Street, 
X. W., in the District of Columbia at a reasonable rate of 
speed, when the taxicab in which the plaintiff, Helen H. 
McKenna, was riding as a passenger, being owned by the 
Independent Taxi Owners Association and William L. 

Driscoll, and operated through their servants 
4 agents and employees, did negligently and carelessly 
operate the taxicab in which plaintiff, Helen H. Mc¬ 
Kenna, was riding, in a southerly direction on 24th Street, 
X. W., without keeping a proper lookout, without main¬ 
taining reasonable and proper control thereof, and at a 
fast and excessive rate of speed, and in violation of Article 
4, Sections 21 (a), 22 (b), 22 (c), and 28 (a) of the Traffic 
and Motor Vehicle Regulations of the District of Columbia 
then in full force and effect, and did thereby then and there 
causae the taxicab in which the plaintiff, Helen H. McKenna, 
was riding to be run into and collide with the taxicab of 
the defendant, and the defendant denies that any damage 
to plaintiff was caused by any act or failure on the part of 
him, the defendant. 

Fourth Defense 

The defendant avers that prior to the commencement of 
the action herein, plaintiffs had accepted and received from 
the Independent Taxi Owners Association and William L. 
Driscoll certain sums of money and other valuable consid¬ 
eration in full accord and satisfaction of the injury, acci¬ 
dent, cause of action and claim for which this action is 
brought, and have executed their release therefor, which 
release is a bar to this action. 

Fifth Defense 

The defendant avers that the plaintiffs on, to wit, the 
14th of December, 1940, in consideration of $3000.00, and 
of other valuable considerations to them paid, executed a 
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certain release agreement in writing by which plaintiffs 
did forever release and discharge defendant, from any and 
all claims, demands, suits, or actions which the plaintiffs 
could or might have against this defendant, growing out of 
or by reason of the accident occurring on or about March 
16th, 1939, at the intersection of 24th and S Streets, N. W., 
in the District of Columbia, and as a result of which these 
plaintiffs sustained certain damage as fully set forth in the 
complaint herein. 

IRVIN GOLDSTEIN 
717 National Press Building 
Attorney for Defendant 

• #•••*•*** 

6 Motion for Summary Judgment 

Comes now the defendant in the above entitled cause and 
moves this Honorable Court to enter an order giving the 
defendant summary judgment against the plaintiffs because 
the document, a copy of which is attached hereto, releasing 
a joint tortfeasor, releases this defendant as a matter of 
law, and there is, therefore, no genuine issue as to any ma¬ 
terial fact and the defendant is entitled to a judgment as a 
matter of law. 

IRVIN GOLDSTEIN 
717 National Press Building 
Attorney for Defendant 

7 Endorsed: Filed Feb 241941 Charles E. Stewart, 
Clerk. 

Know All Men By These Presents That the undersigned 
in consideration of the sum of Three Thousand ($3,000.00) 
Dollars to us in hand paid by Independent Taxi Owners As¬ 
sociation, Inc., a body corporate, and William L. Driscoll, 
receipt whereof is hereby acknowledged at and before the 
signing and sealing of these presents, do hereby covenant 
and agree to and with said Inde])endent Taxi Owners Asso¬ 
ciation and William L. Driscoll that the undersigned will 
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not commence, maintain or prosecute any action at law, or 
otherwise, ajjainst said Independent Taxi Owners Associa¬ 
tion and William L. Driscoll by reason of, or arising out of, 
the certain accident which occurred on, to-wit, the 16th day 
of ^Vlarch, 1939, at or near the intersection of 24th and S 
Streets, X. W., in the District of Columbia, when a Diamond 
taxicab in which the undersigned Mrs. Royal T. McKenna 
was a passenger, was in collision with a certain other auto¬ 
mobile owned or alleged to be owned by Theodore Austin 
of 929 Rhode Island Avenue, N. W., and was then and there 
beiiiir driven bv Hezekiuh Austin of the same address, or on 
account of any injuries, losses or expenses sustained by the 
undersigned or either of them, or upon any other cause of 
action growing out of or in anywise connected with the 
collision aforesaid, and these presents may be pleaded as a 
defense to any action or other proceeding which may be 
brought, instituted or taken by the undersigned, or either 
of them, against said Independent Taxi Owners Association 
and William L. Driscoll, in breach of this covenant. This 
instrument is not maintained as, and shall not be deemed 
a release of any cause of action that the undersigned may 
have against Theodore Austin and Hezekiah Austin but is 
intended to be and is a complete discharge of any and all 
liability on behalf of said Independent Taxi Owners Asso¬ 
ciation and William L. Driscoll, or either or both of them 
of any and all claims of the undersigned growing out of or 

in anvwise connected with the aforesaid collision. 

•> 

In AVitness VA^hereof, the undersigned have hereunto set 
their hands and seals this 14th day of December, 1940. 
AATtness: 

EUGENE B. SULLIVAN 
ANNE RACIOPPE 

AIRS. ROYAL T. AIcKENNA 

(Seal) 

ROYAL T. AIcKENNA 

(Seal) 
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8 Answer to Motion for Summary Judgment 

Comes now the plaintiffs in the above entitled cause and 
in opposition to the motion for summary judgment filed 
herein deny that there is a lack of a genuine issue as to 
any material fact, and further deny that the defendant is 
entitled to judgment as a matter of law. 

12 Memorandum 

Morris, J. This is an action for damages alleged to have 
resulted from the negligent operation by the defendant, 
through his agent, of a taxicab on the 16th day of March, 
1939. The defendant, among other defenses, asserts that 
the plaintiffs, in consideration of $3,000, executed a certain 
agreement in writing, by which the defendant was released 
and discharged from all claims, demands, suits or actions 
which the plaintiffs could have against this defendant aris¬ 
ing out of the injuries complained of. There is attached 
to the answer of the defendant an instrument executed un¬ 
der seal by the plaintiffs, wherein the plaintiffs acknowl¬ 
edged the receipt of the sum of $3,000 paid by Independent 
Taxi Owners Association, Inc., and 'William L. Driscoll, and 
wherein the plaintiffs covenanted and agreed that they 
would not “commence, maintain or prosecute any action 
at law, or otherwise, against said Independent Taxi Owners 
Association and William L. Driscoll by reason of, or arising 
out of, the certain accident which occurred on, to-wit, the 
16th day of March, 1939, at or near the intersection of 24th 
and S Streets, N. W., in the District of Columbia, when a 
Diamond taxicab in which the undersigned Mrs. Roval T. 
McKenna was a passenger, was in collision with a certain 
other automobile owned or alleged to be owned by Theodore 
Austin.” Said instrument further contained the following 
provision: 

“This instrument is not maintained as, and shall not be 
deemed a release of any cause of action that the undersigned 
may have against Theodore Austin and Hezekiah Austin 
but is intended to be and is a complete discharge of any and 
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' all liability on behalf of said Independent Tax Own- 
13' ers Association and 'William L. Driscoll, or either or 
botli of tlieni of any and all claims of the undersigned 
growing out of or in anywise connected with the aforesaid 
collision.” 

This matter is now before the Court on a motion by the 
defendant for summary judgment against the plaintiffs, be¬ 
cause the release of a joint tort-feasor releases the defen¬ 
dant as a matter of law. It is insisted by the plaintiffs that 
tli^ document executed bv them was a covenant not to sue, 
expressly showing their intention to reserve any right of 
action which they had against the defendant. There can 
be'no doubt that such was the intention of the plaintiffs; 
nor, however, is there any doubt that the instrument consti¬ 
tuted a full and complete release of the joint tort-feasors, 
Indei^endent Taxi Owners Association and William L. Dris¬ 
coll. The principle of law is settled in this jurisdiction that 
the release of a joint tort-feasor from liability ipso facto 
releases other tort-feasors. Kaplowitz v. Kay, 63 App. D. 
C.'ITS. In that case our Court of Appeals cited with ap¬ 
proval Farmers Savings Bank v. Aldrich, 153 Iowa 144; 
133 X. W. .383, quoting from that case as follows: 

“The weight of authority in this country seems to be un¬ 
questionably in support of the rule that an adjustment with 
one wrongdoer, and his release from all further liability, 
discharges all the joint wrongdoers, even though there is a 
reserved intention, either expressed or implied, to look to 
the other wrongdoers for further damages or compensa¬ 
tion.’’ 

If there should be a departure from, or modification of, the 
rule stated by our Court of Appeals, it must be for that 
Court—not this one—to make it. 

The motion for summary judgment in favor of the defen¬ 
dant must be granted. 

' ^ JAS. W. MORRIS 

Justice. 

May 31, 1941. 
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BRIEF FOR APPELLEE. 


I. 

STATEMENT OF CASE. 

The statement of the case contained in appellant’s brief 
is substantially correct and it is not deemed necessary to 
make any further statement on behalf of appellee, except 
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that appellants’ Point I was not raised in the lower Court 
and is submitted originally in this Court. All of the record 
necessary to a consideration of this case is printed in the 
appendix to the appellants’ brief. All references to the 
ap})endix that may hereafter be made refer to the appendix 
contained in appellants’ brief. To preserve the continuity 
of argument api)ellee will follow the summary of argument 
contained in appellants’ brief. 

SUMMARY OF ARGUMENT. 

I. 

The record sufficiently discloses that the Independent Taxi 
Owners Association and this appellee were joint tortfeasors 
tb bring this transaction within the rule that the release of 
one joint tortfeasor releases all. 

II. 

The Court below properly determined the instrument in 
question to be a release. 


III. 

The instrument is not ambiguous and the intention of the 
parties to the instrument must be ascertained from the in¬ 
strument itself. 

ARGUMENT. 

I. 

The record sufficiently discloses that the Independent 
Taxi Owners Association and this appellee were joint tort¬ 
feasors to bring this transaction within the rule that the 
release of one joint tortfeasor releases all. 

Appellants contend that there was nothing before the 
Court below to indicate that appellee was one of several 
joint tortfeasors, and without this, appellee is not entitled 
to the benefit of the rule that a release of one of several 
joint tortfeasors releases all. 
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The record shows (1) the complaint (appendix 1, 2) 
for damages for injuries received by the appellant, Helen 
H. McKenna, on March 16, 1939, when a taxicab in which 
she was riding collided with a taxicab belonging to the ap¬ 
pellee, and operated by one Hezekiah Austin, at the inter¬ 
section of 24th and S Streets, X. W.; (2) the release (appen¬ 
dix 5, 6) signed by the appellants releasing the Independent 
Taxi Owners Association and William L. Driscoll by rea¬ 
son of an accident occuring on the 16th day of March, 1939, 
at the intersection of 24th and S Streets, X. W., when a 
Diamond taxicab (Diamond taxicabs are operated by the 
Independent Taxi Owners Association) in which the ap¬ 
pellant, Helen H. McKenna, was a passenger, was in col¬ 
lision wuth another automobile owned by Theodore Austin 
and being driven by Hezekiah Austin. This same release 
acknowledges the receipt of Three Thousand ($3,000.00) 
from the Independent Taxi Owners Association and Wil¬ 
liam L. Driscoll. 

Obviously there was a collision between the two taxicabs 
and as a result, Mrs. McKenna was injured. This being so 
they were joint to-rtfeasors. Cooley on Torts (1932), 4th 
Ed., Vol. I, Page 278, states the rule to be, 

“That, where the negligence of two or more persons 
concur in producing a single individual injury, then 
such persons are jointly and severally liable, although 
there was no common duty, common design or con¬ 
certed action.’’ 

Appellants urge in their brief, page 4, that they “relied 
upon the negligence of the appellee alone to recover,” in¬ 
ferring that the record does not disclose nor did they rely 
upon the negligence of the Independent Taxi Owners Asso¬ 
ciation. The record does disclose, however (appendix 5), 
that the appellants received Three Thousand Dollars ($3,- 
000.00) from the Independent Taxi Owners Association. 
So, does it lie in the mouth of appellants to say after hav¬ 
ing made claim and received compensation from the Inde¬ 
pendent Taxi Owners Association, that they “relied upon 
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the negligence of the appellee alone to recover”? One who 
coniin-oniises a claim does not necessarily admit that the 
claim is well founded, but one who receives the considera- 
tioh is precluded from denying that it was. Clcvelayid Rail¬ 
road Company v. Ililligoss, 171 Ind. 417, 425, 86 N. E. 485, 
488. 

In Abbott V. City of Senath, 243 S. W. 641, it is said: 

' “Plaintiff’s intestate having made a claim against 
the Center (’ommission Company for injuries received 
from the falling awning, and having received pa\Tnent 

' in satisfaction of such claim, she is estopped to now 
assert that there was in fact no liability on the part of 
the company, and that it was not a joint tortfeasor/* 
(Italics ours) 

See also: 

Tlnbbard v. St. Louis <& M. B. Co., 173 Mo. 249, 72 
S. W. 1073. 

' Seither v. Philadtdphia Traction Co.. 125 Pa. St. 397, 
17 Atl. 338. 

KirMayid v. Ensign Rich ford Co., 267 Fed. 472. 

Jenkins v. South Pacific Co., 17 Fed. Supp. 820. 

There is sufficient in the record to show that appellants 
made claim against the Independent Taxi Owners Associa¬ 
tion and for a consideration of Three Thousand Dollars 
($3,000.00) compromised that claim. If their claim was a 
valid one, and we must assume that it was, it was based 
upon the negligence of the Independent Taxi Owners Asso¬ 
ciation. So, the record sufficiently discloses the negligence 
of the Independent Taxi Owners Association in connection 
with the accident in question. Appellants also assert the 
negligence of this appellee. There is, therefore, asserted 
bjl* the appellants the negligence of both parties involved in 
a single accident, as a result of which Mrs. McKenna was 
iiljured. This appellee and the Independent Taxi Owners 
Association having been charged with being negligent in 
producing a single injury, are jointly and severally liable 
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although there was no common duty, common design or con¬ 
certed action. 

The rule that release discharging the liability of a wrong¬ 
doer is a release of other wrongdoers who are jointly liable 
for the injury applies not only to joint torts, strictly so- 
called, but also to cases where the negligent acts of two or 
more persons operate concurrently to the injury of another, 
so that the effect in damages are rendered inseparable. 

V. DeVito, 243 Mass. 384, 388,137 N. E. 730; U. S. Cast 
Iron Pipe Co. v. Fuller, 212 Ala. 177,102 So. 25; Cormier v. 
Worcester Const. St. R. Co., 234 Mass. 193,125 N. E. 549. 


II. 

The Court below properly determined the instrument in 
question to be a release. 

Appellee concedes that a covenant not to sue one or two 
or more joint tortfeasors does not discharge the remaining 
tortfeasors. And it is equally true that the release of one 
of two or more joint tortfeasors does discharge the remain¬ 
ing tortfeasors. Kaplowits v. Kay, 63 App. D. C. 178, 70 
Fed. (2) 782. 

Turning then to the instrument (appendix 5, 6), is it a 
release or a covenant not to sue ? 

It commences with the appellants covenanting not to sue 
the Independent Taxi Owners Association in consideration 
of Three Thousand Dollars ($3,000.00), (appendix 5); re¬ 
serves a right of action against this appellee (appendix 6); 
then with precision and definiteness states (appendix 6), 
“This instrument * * * is intended to be and is a complete 
discharge of any and all liability on behalf of said Indepen¬ 
dent Taxi Owners Association and William L. Driscoll, or 
either or both of them, of any and all claims of the under¬ 
signed growing out of or in anyvvise connected with the 
aforesaid collision.” Here the appellants have in very plain 
and simple terms expressly discharged the Independent 
Taxi Owners Association and Driscoll of any liability on 
account of the accident. And the primary distinction be- 
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tween a covenant not to sue and a release lies in just this— 
if the instrument merely covenants not to sue such is its 
true nature, but if the instrument discharges the liability 
it is a release. Smith v. Dixie Park Company, 128 Tenn. 
112, 157 S. W. 900, 902; Brush v. Lehigh Valley Company, 
290 Pa. 322, 138 Atl. 860, 862; Pacific States Lumber Com¬ 
pany V. Barger, 10 Fed. (2) 335. 

A release is to be construed most strongly against the 
releasor. Kirchner v. New Home Sewing Machine Com¬ 
pany, 135 X. Y. 182,187, 31 N. E. 1104. 

With these principles in mind, a fair analysis of the in¬ 
strument in question discloses an unquestioned release, 
elTectively discharging the liability of a tortfeasor, but con¬ 
tains a clause reserving a right of action against this ap¬ 
pellee, a joint tortfeasor. Stripped of all extraneous mat¬ 
ter the question is resolved to this: Does a release of one of 
several tortfeasors, reserving a right of action against the 
other tortfeasors, discharge the remaining tortfeasors? 

AVliile there is an undoubted division of authority upon 
this question, the weight of authority is in support of the 
rule that a release of one tortfeasor releases all, even though 
there is a reserved intention to look to the other wrongdoers 
for I further compensation. It is submitted that this rule 
has been adopted by this Court in Kaplowitz v. Kay, supra. 

An examination of the record in that case discloses that 
the evidence with respect to the release concerned plain¬ 
tiff’s (Kaplowitz) oral testimony that he had received Five 
Hundred Dollars ($500.00) and signed a release. The in¬ 
strument itself was not in evidence. Kaplowitz’s conten¬ 
tion was that such evidence was not sufficient proof of a 
release, so that this Court was called upon to determine 
whether or not the proof was sufficient to establish a release 
and, if established, the legal effect thereof. AATiile there 
wete other questions involved this Court decided no other 
question but that concerning the release and its opinion 
expressly state that it decides the case upon that question 
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alone. This Court then expressly adopts the decision in 
Farmers Savings Bank v. Aldrich^ 153 Iowa 144, 133 N. W. 
383, whieli states the rule to be as contended for by this 
appellee, that is, that a release of a co-tortfeasor releases 
all, even though there is a reserved intention, either express 
or implied, to look to the other wrongdoers for further dam¬ 
ages or compensation. It will be noted that Farmers Sav¬ 
ings Bank v. Aldrich, supra, is the case most frequently 
relied upon by the other authorities supporting this view 
and, as will be noted in the cases referred to hereafter is 
most frequently cited. 

It should also be noted that in Kaploivitz v. Kag, supra, 
this Court also approves the rule stated in Tanana Trading 
Company v. N. A. Trading Company, (CCA) 220 Fed. 783, 
786: 

“The law ai)plicable to the case is stated in a well 
considered opinion by Judge McClain in Farmers Sav¬ 
ings Bank v. Aldrich, 153 Iowa 144, 1.33 X. W. 383, 
where it is said: 

‘The weight of authority in this country seems to 
be unquestionably in support of the rule that an ad¬ 
justment with one wrongdoer, and his release from 
all further liability, discharges all the joint wrong¬ 
doers, even though there is a reserv'ed intention, 
either expressed or implied, to look to the other 
wrongdoers for further damages or compensation.’ 

See also. The St. Cuthbert (D. C.) 157 Fed. 799; Gore 
V. Henrotion, 165 Ill. App. 222; Seither v. Philad. Trac¬ 
tion Co., 125 Pa. 397, 17 Atl. 338, 4 L. R. A. 54, 11 Am. 
St. Rep. 905; Rogers v. Cox, 66 N. J. Law, 432, 50 Atl. 
143: Abb. v. Northern Pacific Rv. Co., 28 'Wash. 428, 
68 Pac. 954, 58 L. R. A. 293, 92 Am. St. Rep. 864; 
.McBride v. Scott, 132 Mich. 176, 93 N. W. 243, 61 L. R. 
A. 445, 102 Am. St. Rep. 416, 1 Ann. Cas. 61; Wallner 
V. Chicago Traction Co., 245 Ill. 148, 91 N. E. 1053; 
Sircey v. Rees’ Sons, 155 N. C. 296, 71 S. E. 310: L. & 
N. R. R. Co. V. Allen, 67 Fla. 257, 65 South. 8; Casey 
V. Auburn Tel. Co., 155 App. Div. 66, 139 N. Y. Supp. 
579.” 


I 
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There would seem them to be little question but that the 
present rule in this jurisdiction is established by this Court 
in Kaploicifz v. Kay, supra, that a release of one tortfeasor 
is a release of all even though there is a reserved intention, 
either express or implied, to look to the other wrongdoer 
for further damages or compensation. 

Cooley states the rule to be: 

‘‘And so a release of one releases all, although tlie 
release expressly stipulates that the other defendants 
shall not he released.” Cooley on Torts, 4t!i Ed., Chaj)- 
ter 5, Section 83, Page 264. 

Farmers Sailings Bank v. Aldrich, supra, referred to 
above, after a careful consideration of all the authorities, 
in a very enlightening opinion states in part as follows: 

“The weight of authority in this country seems un¬ 
questionably in support of the i*ule that an adjustment 
with one wrongdoer and his release from all further 
liability, discharges all the joint tortfeasors, even 
though there is a reserved intention, either express or 
implied, to look to the other wrongdoers for further 
damages or compensation.” 

The foundation and reason for this rule is supported 
more in logic than that contended for by appellant. Its 
basis is founded upon the very obvious princijile that though 
several may participate in producing a single result, only 
one tesult having obtained, only one cause of action arises 
therefrom, and a discharge of one of the actors producing 
this result is a discharge of all inasmuch as the single 
action created has been discharged and no longer exists 
for the injured party. The effect of a release is to discharge 
the other tortfeasors by operation of law, and 

“it is not competent for the claimant, by expressly or 
impliedly reserving the right to recover an additional 
amount from the others on account of the same liabil¬ 
ity, to defeat the effect of the release which he gives.” 
Farmers Savings Bank v. Aldrich, supra. 
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A clause by which it is sought to reserve a right of action 
against the other tortfeasors is therefore repugnant to the 
release and void. 

The reason is well stated in the case of Lanasa v. Beggs, 
159 Md. 311, 151 Atl. 21, a case peculiarly applicable to the 
present situation where it is said; 

“Instead of awaiting the chance of verdicts in their 
favor, and the assessment in solido of the amount of 
their damages, the wife and husband elected to take a 
certain amount for uncertain verdicts. By this election 
they are forever barred from a recovery of any further 
damages from the company. It follows that the pay¬ 
ment made was not partial, but a complete discharge 
of the whole cause of action against the cab company. 
And, since the cause of action is an entire and individ¬ 
ual cause of action, its full satisfaction by one of the 
joint tortfeasors is a complete satisfaction as to the 
other joint tortfeasors. If the injured party choose to 
make a fieitlement in complete (discharge of one wrong¬ 
doer^ s. liahility for an entire and indivisible tort, the 
intention imputed to him by his act cannot be nullified 
by subordinate provisions in conflict vnth the primary 
purpose of his agreement.” (Italics ours.) 

The attention of this Court is also directed to Eberle v. 
Sinclair Prairie Oil Co., 35 Fed. Sup. 296. In this case 
])lainti1T sued as administratrix for the wrongful death of 
lier husband. The matter was settled with one tortfeasor 
and the settlement and compromise was approved by the 
Probate Court under authority of an order reserving rights 
against the other tortfeasors. The Court said: 

“She had but one cause of action. It was against all 
or any of the tortfeasors. Her effort and intention to 
reserve a right to i)roceed against others exceeded her 
legal right. Likewise that part of the Court’s judg¬ 
ment attempting to reserv^e such a right exceeded the 
power of the Court.” 

Appellants argue that the instrument here in issue indi¬ 
cates on its face that it vras a covenant not to sue inasmuch 
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as it recites at its commencement that they covenant not 
to sue the Independent Taxi Owners Association; that they 
will not commence, maintain or prosecute any action at law 
or otherwise, etc. Merely because it is denominated as a 
covenant not to sue will not make it so. 

“An instrument must be ijiv’en the ell’ect it bears on 
its face. It is true * * that when an instrument states 

si)ecifically that it is a covenant not to sue, tin* Court 
cannot interpret it in any other way, and read into it 
words of release. But tlie converse is also true, that 
is, if the instrument shows on its face that it is, in truth, 
b release of a particular claim, and the claim is identi¬ 
fied, it amounts to a general release of a cause of action, 
altliough the word ‘release’ is not actually used. * * * 
It is evident that when this is the result aimed at, the 
mere fact that the parties entitled the instrument of 
settlement a ‘covenant not to sue’ means nothing. The 
instrument must be given the effect it boars.” Jriihins 
V. SoHtJu'Di Pacific Co,, 17 Fed. Supp. 820, 8.30: reversed 
on other grounds, 96 Fed. (2) 405, which is affirmed in 
305 IT. S. 534, 83 L. Fd. 334. 

The following authorities support the rule as contended 
for by the appellee, that a release of one .ioint tortfeasor 
releases all even though there is a reserved intention, either 
express or implied, to look to the other tortfeasors for 
further compensation: 

California —Tompkins v. Clay St. R, R, Co,, 66 Cal. 163, 
4 Pac. 1165: Flynn v. Manson, 19 Cal. App. 400, 126 
Pac. 181; 

Colorado —Dnccy v. Patterson, 37 Colo. 216, 86 Pac. 
109; Denver R. R, Co. v. Sullivan, 21 Colo. 302, 41 
Pac. 501. 

Connecticut —Ayer v. Ash mead, 31 Conn. 447. 

Florida— Louisville <f* N. R. Co. v. Allen, 67 Fla. 257, 
65 So. 8; Roper v. Florida Pub. Util. Co., 131 Fla. 
709, 179 So. 904. 

Georgia— Donald v. Carmichael. 102 Ga. 40, 29 S. E. 

I 135; Pennsylvania Cas. Co. v. Thompson. 130 Ga. 
766, 61 S. E. 829. 
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Illinois— Wallner v. Chicago, Consolidated Tr. Co., 245 
Ill. 148, 91 N. E. 1053; Petroyeanis v. Pirola, 205 Ill. 
App. 310. 

Maint3— Gilpatrick v. Hunter, 24 Me. 18. 

Maryland— Gunther v. Lee, 45 Md. 60; Murphy v. Pen- 
uimau, 105 Fed. 452, 66 All. 282; Lanasa v. Beggs, 
159 Md. 311, 151 Atl. 21. 

Massachusetts— Goss v. Ellison, IZQ Mass. 503; Mathe- 
son V. O’Kane, 211 Mass. 91, 97 N. E. 638. 

Michigan— McBride v. Scott, 132 Mich. 176, 93 X. W. 
243; Moffett v. Endtz, 232 Mich. 2, 204 N. W. 764; 
McDonald v. Ilornblower <& Weeks, 268 Mich. 626, 
256 N. W. 572. 

Missouri— Clark v. Union Elec. Co., 279 Mo. 69, 213 
S. W. 851. 

New Hampshire— Carpenter v. McElwain, 78 N. H. 118, 
97 Atl. 560. 

New York— Mitchell v, Allen, 25 Hunter (N. Y.) 543; 
Brogan v. Hannan, 66 N. Y. S. 1066; Smith v. Con¬ 
solidated Gas Co., 72 N. Y. S. 1084; Johnson v. New 
York, 76 N. Y. S. 119. 

Ohio—Ellis V. Betzer, 2 Ohio 89; Gilbert v. Timms, 28 
Ohio CC 107; Ford Motor Co. v. Barry, 30 Ohio App. 
528, 165 N. E. 865. 

Oklahoma— Cain v. Quannah Light <& Ice Co., 131 Okla. 
25,267 Pac. 641; City of Wetunka v. Cromwell-Frank- 
lin Oil Co., 171 Okla. 565, 43 Pac. (2) 434. 
Pennsylvania— Seither v. Philadelphia Traction Co., 
125 "Pa. St. 397; 17 Atl. 338; Williams v. LeBar. 141 
Pa. 149, 21 Atl. 525; Thompson v. Fox, 326 Pa. 209, 
192 Atl. 107. 

Rhode Island— Vaughn v. Mason, 23 R. I. 348, 50 Atl. 
390 391 

Tennessee— Snyder v. Witt, 99 Tenn. 618, 42 S. W. 441; 
Smith V. Dixie Park Co., 128 Tenn. 112, 157 S. AV. 
900. 

Virginia— Ruble v. Turner, 12 Va. 38; McLaughlin v. 
Siegel, 166 Va. 374,185 S. E. 873; Bland v. 
shire Corp., 160 Va. 131, 168 S. E. 443. 

Washington— Abb v. Northern Pac. R. Co., 28 AVash. 
428, 68 Pac. 954; Stusser v. Mutual Union Ins. Co.. 
127 Wash. 449, 221 Pac. 331; Sunset Copper Co. v. 
Black, 125 AVash. 565, 217 Pac. 5; Larson v. Ander- 
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son, 108 Wash. 157, 182 Pac. 957; Rust v. Schlaetzer, 
175 Wash. 331, 27 Pac. (2) 571. 

Federal— Babcock <£: XT’. Co. v. Pioneer, 34 Fed. 338; 

O'Shea v. N. Y. C. <& St. Louis R. R. Co., 105 Fed. 
1 559; Clabaugh v. Southern Wholesale Groc., 181 Fed. 
706; The Adour, 21 Fed. (2d) 858; Flannery Bott. Co. 
V. Greenslade, 26 Fed. S. 502, 108 Fed. (2) 531. 

Attention is also directed to that portion of the instru¬ 
ment which provides: 

“and these presents may be pleaded as a defense to 
any action or other proceedin«: which may be brought, 
instituted or taken by the undersigned, or either of 
them, against said Independent Ta.xi Owners Associa¬ 
tion and William L. Driscoll, in breach of this cove¬ 
nant.” (Appendix 6.) 

and to the following cases which hold that if according to 
the terms of the instrument, it may be pleaded in abatement 
of the action, the instrument is a release. Ilaivber v. Raley, 
92 Cal. App. 701, 268 Pac. 943; Byrd v. Crowder, 166 Tenn. 
215, 60 S. W. (2d) 171. 


III. 

The instrument is not ambiguous and the intention of the 
parties to the instrument must be ascertained from the in¬ 
strument itself. 

While the intention of the parties is controlling, that in¬ 
tention must be collected from the words used in the instru¬ 
ment and not from matters dehors the writing. Atwater v. 
Guernsey, 254 U. S. 423. 

For in the present case it is not so much a question of 
their intention to release the appellee, as it is their desire 
to release the Independent Taxi Owners Association. Re¬ 
duced to its simplest language the legal proposition may be 
stated thus: if the appellants intended to release the Inde¬ 
pendent Taxi Owners Association, and the Independent Taxi 
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Owners Association was so released, Austin is released by 
operation of law, irrespective of appellants’ intention with 
respect to him. And the fact that appellants did not intend 
this this result is immaterial. Flynn v. Manson, supra; Stan¬ 
ley V. Leahyf 87 111. App. 465; Petroyeanis v. Perola, supra; 
Farmers Saving Bank v. Aldrich, supra; Sanker v. Shutt, 
133 Mich. 208, 94 N. W. 733; Ducey v. Patterson, supra. If 
this result obtains the appellants are bound by it, inasmuch 
as parties to a release must be deemed to have contracted 
with knowledge of the established rules of construction. 
Haskell v. Miller, 222 N. Y. S. 619; Houston v. Trower, 297 
Fed. 558, 562. 

Counsel for appellants argue in their brief that the mo¬ 
tion for summary judgment should not have been granted 
inasmuch as an issue of fact remained, and infer that should 
any doubt exist as to the true intention which the parties 
to this instrument had in mind in employing the language 
used, then that doubt constitutes a latent ambiguity which 
should be clarified by parol evidence. And argmnent must 
follow’ that the use of such parol evidence would not vary 
or change the legal character of the instrument. In other 
words what appellants ask is that they have the right to 
give testimony to the effect that the language contained in 
the instrument completely discharging the Independent 
Taxi Owmers Association of anv and all liability w’as not 

V •> 

their true intent; they seek to contradict the expressions 
contained in the instrmnent. In following this thought, we 
must conclude that in seeking to characterize the instru¬ 
ment according to their present wishes, they must neces¬ 
sarily contradict the definite statements contained in the 
instrument of their intention to release the co-tortfeasor. 

The following are definite upon the question of whether 
or not parol evidence may be given under these circum¬ 
stances : In re Atwater, 266 Fed. 278, affirmed 254 U. S. 423, 
at page 281 of the Federal Reporter citation, it is said: 

“The scope and extent of a release depend as a rule 
upon the interest of the parties as expressed in the 
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terms of the particular instrument. Parol evidence is 
inadmissible to prove that claims not included in the 
writing were understood at the time of the executing of 
the release to be embraced in the transaction. Parol 
evidence cannot be offered to vary the document. 

But a valid release as conclusively estops the parties 
from reviving and litigating the claim released as a 
final act and it forever extinguishes a iiersonal right of 
action. It completely discharges and extinguishes all 
rights and claims of the releasor against the releasee 
which are included in the release; • * • a release, like 
every other contractual obligation, has for its primary 
rule of construction the intention of the parties. This 
must govern. This intention, however, must be clear 
from the words used in the instrument, and not from 
matters dehors the writing.’’" (Italics ours) 

In Houston v. Trower, supra, it is said: 

“A release * * * is contractual in its nature in stat¬ 
ing the terms of the settlement made. As a contract it 
cannot be contradicted by parol evidence.” 

And at page 562, it is stated: 

“The defendant was bound to take notice of the plain 
purport and legal meaning of the words used.” 

Appellee will not endeavor to analyze or attempt a recon¬ 
ciliation of the great number of cases cited in appellants’ 
brief. Appellee concedes that there are numerous cases 
opposed to the view contended for by him. However, we 
wish to call to the attention of the Court that a number of 
these cases merely determine that the instruments in ques¬ 
tion were plainly covenants not to sue, while others are 
predicated upon statutes providing that a release of one 
obligor or tortfeasor does not release the others if the re¬ 
lease expressly reserves rights against such others. Such 
statutes are in effect in New .York (Debtor & Creditor Law, 
1928, Sections 231-235, Chap. 833) and Missouri (Mo. Stat. 
Anno., Par. 3268, page 3389) The New York statute is re¬ 
ferred to in Fox v. Western N. Y. Motor Lines, 249 N. Y. S. 
623, 628. 
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CONCLUSION. 

In the light of the foregoing it is respectfully submitted 
that the instrument in question is a release, that this ap¬ 
pellee is likewise released, and that the judgment below 
should be affirmed. 


Irvin Goldstein, 

717 National Press Building, 
Attorney for Appellee. 



